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I I
fl 3#r sias srrzgarr (3rfa-I) arr uR
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Asst. Commissioner. Div-I a€tiUn ye, Ahmedabad-I gru am ti
09/Cx-l Ahmd/AC/PS/2015~: 22/01//2016, fr~

Arising out of Order-in-Original No. 09/Cx-l Ahmd/AC/PS/2015~: 22/01//2016 issued by
Asst. Commissioner,Div-I Central Excise, Ahmedabad-I ·

a~ cm -fll'I "C!cf tffiT Name & Address of the Appellant / Respondent

Shree KrishnaKeshav Laboratories ltd
&

Shri Vipul A Mehta

Ahmedabad

al{ anfh za 3r9a amdz sriits arra aa & a a za am # gR zrenfe1fa f sag mg er 3If@arl as)
3rfl n grterur area wga mz var et

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'llrnr "fficl>R nr grtervr smaaa
Revision application to Government of India :

(1) ha aa zyca 3~@)fzm, 1994 #t err 3r 3ha aarg zg ii a a gala err al Gu-err # rem ug
a sir«fa yrlrv 3mlaa 3fh ma, rd lat, R)a +inru, Rturq Ram, alsf ifhr, flaa )u ya, ira mf, { feR
: 110001 cITT ~ "1Ri ~ I
(i) A revision application lies to the Under-Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

0 Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) zuf m 5l gr~ mm i sra fl g~ arcana fl awgrmm zn 3rl arumzr faq arusrrzag
avert im ma gg mmf , z fat quern zn rue # ? ag fa#t arumzu fsfl wuerrzl m al ,fhu
<ITTA sif ID I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the _goods which are exported to any country
or territory outside India.

(-rr) <Tfu ~ cm :fIBR Fcl>C! f.AT 1-lffiT aa (ur zn per a)) f.mrn FclRlT -rrm ~ ID 1
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(a) nd # ag fa#l rg u rat f.=n:rflm, 1CfR,J CJ\( <TT 1CfR,J <Fi fclFi:rruT i sqzjtr yca aa ma uu
zyca a# Re a ma Git 1'fRci are fa4z u? ii faff ? ·

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan: without payment of
duty.

3if Unga #l sale zea # :fRfR fg u sq@l fee mru # n{ ? sh ha sr?r ui ga err "Qct
frmi=r <Fi ~ 3~. 3Nl~ <Fi &ffi lJTffil cIT w=fZ! CJ,( n aafa nfefra (i.2) 1998 tITTT 109 &RT
fga Rag mg 1 ·

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ala Una re (3rt) Rama81, 2oo+ fm 9 3if fffe ya ian zv-s at ufif ,
1WlTI 3fITTfuf ore hfa Reita a "ff!-;:r i:rrn ct; 'lfRR ~-3fITTT vi 3rare r?gt a) at-t ufazii rer
Ufa 314ea f@hut url a1Ry Ur rr arr g. pl garflf 3irfa rr 35-g feufRa 6 41arr
qd a er tr- nan l fagt?t afegy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@a 3ma # rer usi viva van va car qt znaa t at wr) 2oo/- pt grara al ung
3Tix Gisi iea+a an va ara a snar zt fl 1 ooo/- l# 41r 461 argy

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

#tat zyca, a4ta Gara= zrcer vi hara ar4lat arzneraa a uf 3r4tea.-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €trUna gyca arerfzm, 1944 #t err 35-at/35-z # 3iafa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) aiffav cenin a vi«if@r wf mm vftm zrcen, #ta qa re gi hara 3r4tart Inf@raur #
fclir;r ifrW<ITT iR-c~ -;:f _ 3. 31R. cfi. 1F'f. ~~ cITT "Qcf

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation.and .
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The appeal to the Appellate Tribunal shall be filed n quadruplicate in form EA-3 as
prescribed under Rule 6 of Central · Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively ir the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? gr mar i a{ pea sngii at rat la ? a r@a ca sitar fg #) mr par fa
ir fn urar afeg za z1 # sh g ft f fuxm 4el arfaa a fg zenferf 3rfl#la
nrznf@raw a ga 3r#la at a€a val at ga 3aa fhzn urn &]
In case of the order covers a number of order-in-Origilal, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Cent-al Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urnau zgcer 3rf@rrma 1g7o zren vii1era al 3rqfi--1 a aifa Reiff fag 3rqr ad 37la1 I
ea 3mgr zrnfenf Rufu qTf@rel a 3mt r@a al "C!:f> mfr LR xil.6.50 tm cITT rllllllc1ll ~
feae mu ht a1Regn

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

0
(5) ga 3it iif@ea mmrii at fiau aa ar fuii pl 3it aft er=3raff [au ult ? Gil nr gyca,

a4la Gural yea vi hara 3r4lat1 nznf@raw (qr#fff@)) Pm, 1982 ffe 2j

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

0-

(6) vim yea, a=tu Una zcn vi para ar4#hr =nrznf@ran (free), mfr 3'fllt;rr cf> ~ r.f
a4iczr 5iar (Demand) i;,rcf c!;s' (Penalty) cnf 10% [a srm acir 31Gari ? tr6if, 31f@0nan Ta 5#T 1o
ailsav ? [(section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

ac2hzr3uz gra 3ilparat c), 3irafr. gnf@rztar "a4car Rtmia"Duty Demanded) -~ . .
(i) (Section) is 1 haza feRa rf@;
(ii) fwlrarwrMdc:~cfil'°Tifu;
(iii) crdz3fez feral ahfr 6 a aa ear '{ITT)'_

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~~~r c), ra 3rt f@aur a mgr sf srca 3rrar grea u avg faaRa gt at d1T<IT fc!;-Q" -rtr ~TTi'cl1 c),
3 3 2

10% 8arara r il szi #a aus Raffa gt aa aus t- 10%m tR <t?r ';;IT ~ ~I
3 2

In view of above, an appeal against this order shall lie before the Tribunal on ~aiJnjofq(··
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty,here
penalty alone is in dispute." •· · ~(<}: ;.: :.
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ORDER-IN-APPEAL

Two appeals have been filed by [a] Mis Shree Krishnakeshav Laboratories

Limited, Nr. New Cotton Mill, Behind Indranagar, Amraiwadi, Ahmedabad- 380026 (for

short - "appellant-1"] and Shri Vipul Mehta, MD of appellant-I [for short - 'appellant-2]

against OIO No. 9/CX-IAhmd/AC/PS/20I 5 dated 22.1.2016 passed by the Assistant

Commissioner, Central Excise, Division I, Ahmedabad-1 Commissionerate (for short 

"adjudicating authority').

2. A show cause notice dated 9.1.20 I 5 was issued to the appellant covering the

period from 1.4.2014 to 31.8.2014, demanding central excise duty along with interest and

further proposing penalty on the appellant-I and appellant-2 alleging, inter alia, that they

had wrongly availed the benefit of notification No. 1/201 I-CE dated 1.3.2011 amended

vide notification No. 16/2012-CE dated 17.3.2012. The notice further alleged that the

medicaments manufactured by the appellant-I were anti bacterial/anti biotic/anti fungal/anti

parasitic/anti dot/diuretic products and hence would not qualify as IV fluids. As per the

exemption notification, intravenous fluids, which are used for sugar electrolyte or fluid

replenishment are exempt.

3. The aforementioned notice was adjudicated vide the impugned 010 elated

22.1.2016, wherein the adjudicating authority confirmed the demand along with interest

and further imposed penalty on appellant-I and appellant-2.

4. Feeling aggrieved, the appellant- I and appellant-2 have filed the appeals raising

the following averments:
o the contention that no additives or preservatives can be added in IV fluids whereas drugs

contained in the said medicines were in the nature of addi:ives and therefore the resultant
products thus become 'intravenous admixture (IV drip) and do not remain IV fluid is 1101

correct;
o that fluid does not lose its basic character when a medicament is added; that the appellant

has been granted license for addition of the medicaments under the definition of IV fluids:
o that the route of administration of these products are through intravenous and hence the said

products come under intravenous infusion;
o that IV fluids are large volume parenterals for intravenous administration not only for fluid

replacement, electrolyte restoration and supplementary nu:rition but also as a vehicle for
administration of drugs; that exemption notification does 11-Jt indicate that IV fluids should
exclusively be used for sugar, electrolyte or fluid replenishment;

• that the additional subsidiary use may be for anti bacterial or other medicinal properties
induced by use of small quantities by admixture of ciprcfloxacin, would not render the
intended use ineffective;

o that in his opinion Dr P Mahanwar, Professor, has clearly stated that if the contents in the
IV fluid are inert to the medicine then its activity will remain same but if the medicine
molecule has any interaction either physical or chemical then its activity may change and
IV fluid remains fluid only; _ ..

o that the notification does not contain any restriction or prohibition, nor does it·use -the
expression, likely, solely or only or exclusively with reference to the three qualificaijors:

s that penalty under Section IIAC is not imposable; .,
s that they would like to rely on the case laws of Prem Pharmaceuticals[2004(172) ELT 273].

TISCO[1997I) ELT J 61], Garware Wall Ropes Limited [1998102) ELT S04]WIPRO

O
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[1000(107) ELT 398], Wockhardt Limited [2009-TIOL-1308-CESTAT-MUM]. Cosmic
Dye Chem [2002-T1OL-236-SC], Eplicit Trading and Mareting [2004(169) ELT 205 and
2009(240) ELT A-16], Goyal MG Gases Private Limited [2004(168) ELT 369], Tamilnadu
Housing Board [1994(74) ELT 9], Padmini Products [1989,43) ELT 195] and Gopal Zarda
Udyog [2005188) ELT 251 (SC)]:

" that no penalty can be imposed on appellant-2: that they would like to rely on the case of .I
C Mistry [2014(310) ELT22].

5. Personal hearing in respect of both the appeals were held on 20.3.2017, wherein

Shri Pulkesh Mehta, Manager, appeared on behalf of the appellants and reiterated the

submissions advanced in the grounds of appeal.

6. I find that there is a delay of twelve days in filir.g both the appeals. Both the

appellants have filed condonation of delay application. in this regard. In terms of proviso

to section 35 of the Central Excise Act, 1944, I condone the delay.

7. I have gone through the facts of the case, the appellant's grounds of appeal. and

the oral submissions made during the course of personal hearing. The primary question to

be decided is [a] whether the appellant is eligible for avail:.ng the benefit of exemption

notification No. 1/2011-CE dated 1.3.2006 amended by notification No. 16/2012-CE dated

17.3.2012. The issue for decision as far as appellant-2 is concerned is whether he is liable

for penalty under Rule 26 of the Central Excise Rules. 2002.

8. The first notice in the matter dated 31.7.2014 was issued by DGCEI. covering

the period from July 2009 to March 2014. I find that the notice issued by DGCEI. was

adjudicated by the Commissioner, Central Excise, Ahrneclabacl-1 vicle 010 No. AHM

EXCUS-001-COM-006-14-15 dated 10.3.2015. The present dispute for which show cause

notice elated 9.1.20 I 5 is issued, covers the period from April 2014 to August 2014.

0 9. As per the impugned 010 dated 22.1.2016. the appellant did not submit any

reply to the show cause notice dated 9.1.2015. since an appeal was pending before the

Hon'ble CESTAT, against the 010 elated I 0.3.2015, passed by the Commissioner, Central

Excise, Ahmedabad-I, for the earlier period. Consequently, the adjudicating authority vide

his impugned OIO dated 22.1.2016, in para 14. did not go ino the merits of the case. but

simply concluded, that the allegation made in the show cause notice gets proved in favour

of the department.

,·
10. Since I do not find any discussion by the adjudicating authority. relati#"ii °

ts. 6l
charges made in the show cause notice, it would not be appropriate or possible f@jg$ 9 l},)2s.e

,



V2(30)2/Ahd-l/2016-17
V2(30)3/Ahd-l/2016-17

in to the merits vis-a-vis the grounds raised by the appellant. The impugned 010, at best is

a non speaking order.

11. In view of the foregoing, in the interest of justice, it would be appropriate lO

remand back the case to the original adjudicating authority to pass an order after going into

the merits of the allegation raised in the show cause notice. further, the appellant(s) are

also directed to provide their submissions in respect of the notice dated 9.1.2015. within a

· month of the receipt of this order.

12. 3r41ea#di r z#r a& 3r4ta ar frl 34tr ta a fasznr sar &l
12. The appeal filed by _the appellants stands disposed of in above terms.

rs?
(30r 2ia4)

3rrz1# (3r41er -I)
.::,

Date J0.03.2017
Attestedle
(Vinocl Lukose)
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

By RPAD.
To,

Laboratories i
I

M/s Shree Krishnakeshav
Limited,
Nr. New Cotton Mill,
Behind Indranagar,
Amraiwadi,
Ahmedabad- 380026,
Gujarat.

I. The ChiefCommissioner, Central Excise. Ahmedabad Zone. 3j?
2. The Principal Commissioner, Central Excise. Ahmedabad-I. i 2:]
3. The Deputy/Assistant Commissioner, Central Excise Duston-1, Ahmedabad-I. •y
4. The Assistant Com1111ss1oner, System, Central Excise, Ahmedabad-l. .s.cuar4 File.
6. P.A.

Copy to:-

Laboratories Shri Vipul Mehta, MD
Mis Shree Krishnakeshav
Limited,
Nr. New Cotton Mill,
Behind Indranagar,
Amraiwadi,
Ahmeclabacl- 380026,
Gujarat. I'-------------------'----"---------------- .,


